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On the application of Mr. Bateson, his Lordship ordered that the 
freight of the Rothersand in the hands of the Collector of Customs should 
be paid into court. (The Times Law Reports, Vol. 31, p. 15.) 

The Aldworth (Part Cargo ex) 
Decided October 26, 1914. 

In July, 1914, a Welsh firm sold a cargo of coal to an Austrian com- 
pany, which, on August 21, 1914, was found on board the British steam- 
ship Aldworth at Cardiff and seized as enemy property. After the 
seizure the cargo had been resold to other purchasers and the proceeds 
paid into court with the consent of the Procurator-General. On the 
trial of the case for the condemnation of the proceeds of the sale, the 
Welsh firm maintained that the cargo was not liable to condemnation 
because by the resale the property had ceased to belong to the Austrian 
company, but even if it still remained their property, enemy goods in 
British ships seized in port were not liable to condemnation. 

The court held that the transfer of property after seizure did not con- 
stitute a sale and that after the seizure nothing could be done to revest 
the property in the seller. As to the claim that enemy goods found in 
British ships were not liable to condemnation, the court quoted from 
the judgment of Dr. Lushington in the Johanna Emilie (2 E. P. C. 
254), and held that the property was subject to the right of capture. 
The proceeds of the sale of the cargo were accordingly condemned as 
proper prize. (The Times Law Reports, Vol. 31, p. 36.) 

The Berlin. 
Decided October 29, 1914. 

The facts are given in the judgment. 

The President, in delivering his considered judgment, said: The 
Crown here asks for the condemnation of the sailing ship Berlin and 
her cargo as enemy property. No claim had been made in respect 
thereof. It is nevertheless necessary to ascertain whether by inter- 
national law the ship is immune from capture as a fishing vessel. The 
Berlin, as appeared from the ship's papers, was a German fishing cutter 
manned by 15 hands. She was owned by the Emden Herrings Fishing 
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Company. She had on board 350 empty barrels, 100 barrels of salt, 
50 barrels of cured herrings, and had two drifts of nets. The vessel, 
as appeared from her log, had been on a fishing voyage in the North Sea. 
From July 27 onwards she had been catching herrings in latitudes be- 
tween 55deg. and 58deg. 30min. N., and in longitudes between ldeg. 
E. or W., and in depths of from 66 to 148 metres. At these times, there- 
fore, she was far out in the North Sea at distances of about 100 miles 
from the nearest coast — Great Britain — and about 500 miles from her 
home port and from the German coast. She was brought into Wick 
on August 6 by the steamer Ailsa and handed over to the Chief Officer 
of Customs, who retained her as prize captured at sea. 

There was no direct evidence in the legal sense as used in our munici- 
pal courts of law of her capture by one of his Majesty's ships or of the 
place or time of her capture. It was reported to the officer of the Ailsa 
that she had been captured by the Princess Royal. I saw a confidential 
report made by the commander of the Princess Royal of the capture, 
and it appeared that the exigencies of war rendered it necessary for 
him to request the Ailsa to take the captured vessel to Wick on his 
behalf. It appeared also that the capture took place at 11.30 a. m. on 
August 5. Apart from this, I should have presumed that the capture 
was not made until after war was declared on August 4 (11 p. m.). 
When the capture took place the vessel was in the North Sea in the 
position which I have approximately stated. 

It would have been advisable for the commander of the Princess Royal 
to enter the time and place of capture in the vessel's log, or to make a 
declaration in the presence of the vessel's master, lest objection might 
be made of the absence of direct legal evidence. But fortunately, in 
this court, I am entitled to act upon other evidence or trustworthy in- 
formation and to draw inferences therefrom upon which the court may 
think it safe and just to act. The Prize Court is not bound by such 
confining fetters as our municipal courts. 

His Lordship quoted from the judgment of Dr. Lushington in the 
Franciska (Spink's P. C. Ill), and said that the question now remained 
whether such a vessel was immune from capture as a coast fishing 
vessel. 

His Lordship, continuing, said: The history of the varying practices 
in this and other countries of exempting from capture in war vessels 
engaged in coast fishing up to the year 1899 has been given in the Su- 
preme Court of the United States of America in the case of the Paquete 
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Habana and the Lola (175 U. S. 677). The judgment of the court was 
delivered by Mr. Justice Gray. The conclusions which are stated by 
Mr. Justice Gray, and which form the judgment of the majority of 
the Supreme Court, were as follows: 

This review of the precedents and authorities on the subject appears to us abun- 
dantly to demonstrate that at the present day, by the general consent of the civilized 
nations of the world, and independently of any express treaty or other public act, 
it is an established rule of international law, founded on considerations of humanity 
to a poor and industrious order of men, and of the mutual convenience of belligerent 
states, that coast fishing vessels, with their implements and supplies, cargoes and 
crews, unarmed and honestly pursuing their peaceful calling of catching and bring- 
ing in fresh fish, are exempt from capture as prize of war. 

The exemption, of course, does not apply to coast fishermen or their vessels if 
employed for a warlike purpose, or in such a way as to give aid or information to 
the enemy; nor when military or naval operations create a necessity to which all 
private interests must give way. 

Nor has the exemption been extended to ships or vessels employed on the high seas 
in taking whales or seals or cod or other fish which are not brought fresh to market, 
but are salted or otherwise cured and made a regular article of commerce. This rule 
of international law is one which Prize Courts, administering the law of nations, are 
bound to take judicial notice of, and to give effect to, in the absence of any treaty or 
other public act of their own government in relation to the matter. 

Since the date when that judgment was pronounced the matter has 
been dealt with by Japan in its prize regulations and in some of its 
Prize Court decisions, and it forms also the subject of one of The Hague 
Conventions of 1907. Article XXXV of the Japanese regulations gov- 
erning captures at sea, which came into force on March 15, 1904, pro- 
vides as follows: 

All enemy vessels shall be captured. Vessels belonging to one of the following 
categories, however, shall be exempted from capture if it is clear that they are em- 
ployed solely for the industry or undertaking for which they are intended: 

(1) Vessels employed for coast fishery. * * * 

His Lordship quoted at length from the judgment of the Japanese 
Court in the case of the Alexander, and continued as follows: I do not 
propose to make any pronouncement in the case now before the court 
as to whether the German Empire or its citizens have in the circum- 
stances of this war the right to claim the benefit of The Hague Conven- 
tions. But to show how the doctrine with which I am now dealing has 
been treated by the nations with the progress of years and events, I refer 
to Article 3 of the 11th Hague Convention of 1907, which is as follows: 
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Vessels employed exclusively in coast fisheries, or small boats employed in local 
trade, are exempt from capture, together with their appliances, rigging, and cargo. 
This exemption ceases as soon as they take any part whatever in hostilities. The 
contracting Powers bind themselves not to take advantage of the harmless character 
of the said vessels in order to use them for military purposes while preserving their 
peaceful appearance. 

In this country I do not think any decided and reported case has 
treated the immunity of such vessels as a part or rule of the law of 
nations (vide the Young Jacob and Johanna, 1 C. Rob. 20, and the 
Liesbet van den Toll, 5 C. Rob. 283). But after the lapse of a century 
I am of opinion that it has become a sufficiently settled doctrine and 
practice of the law of nations that fishing vessels plying their industry 
near or about the coast (not necessarily in territorial waters) in and by 
which the hardy people who man them gain their livelihood, are not 
•properly subjects of capture in war so long as they confine themselves 
to the peaceful work which the industry properly involves. 

His Lordship continued: It is obvious that in the process of naval 
warfare in the present day such vessels may without difficulty and with 
great secrecy be used in various ways to help the enemy. If they are 
their immunity would disappear; and it would be open to the naval 
authorities under the Crown to exclude from such immunity all similar 
vessels if there was reason for believing that some of them were used 
for aiding the enemy. And this seems to be the sense in which the second 
paragraph of Article 3 of The Hague Convention should be regarded. 

As to the Berlin, I am of opinion that she is not within the category 
of coast fishing vessels entitled to freedom from capture. On the con- 
trary, I hold that by reason of her size, equipment, and voyage she was 
a deep-sea fishing vessel engaged in a commercial enterprise whicn 
formed part of the trade of the enemy country, and as such could be, 
and was, properly captured as prize of war. I therefore decree the con- 
demnation of the vessel and cargo and order the sale thereof. (The 
Times Law Reports, Vol. 31, p. 38.) 

The M5we. 

Decided November 9, 1914.. 

The decision states the facts. 

The learned President, in delivering his considered judgment, said: 



